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attention of international organizations. Indeed, these institutions have
built analytical models to assess the strictness of EPL in different coun-
tries, but we find that these models are sometimes incomplete despite
the abundance of information they provide. The purpose of this article | - Keywords:

is to propose the introduction of new elements to the Organization for Employment Protection Legislation,
Economic Co-operation and Development (OECD) analysis model based Synthetic Indicator,

on the Canadian experience. We, thus, propose to adjust the synthetic | opcp,

indicator of EPL for Canada taking into account local specificities not

Voluntary Departure,
taken into consideration by the OECD. Work-Sharing.

INTRODUCTION

The employment protection legislation (EPL) is at the heart of a debate in the field of industrial
relations and labour law related to the flexibility-security dilemma. According to the Organization for
Economic Co-operation and Development (OECD):

“employment protection refers both to regulations concerning hiring (e.g. rules favouring disadvantaged
groups, conditions for using temporary or fixed-term contracts, training requirements) and firing (e.g.
redundancy procedures, mandated prenotification periods and severance payments, special requirements
for collective dismissals and short-time work schemes). Various institutional arrangements can provide
employment protection: the private market, labour legislation, collective bargaining agreements and, not
the least, court interpretation of legislative and contractual provisions” (p. 50: OECD, 1990).

In the light of this definition we can therefore assume that EPL refers to the rules surrounding
employment adjustment.
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Since the last financial crisis, many countries have implemented reforms to modify the strictness
of EPL in order to enhance flexibility in difficult circumstances. In 2010, Greece, Portugal, and Spain
reduced severance pay in the case of dismissal for regular contracts and also reduced the strictness
of regulation regarding collective dismissals (OECD, 2012; Martin, 2013). In Italy, the regulations
on temporary contracts have been reduced (Martin, 2013). Similarly, in 2008, France implemented a
system to end a job contract through mutual consent between the employer and the worker (OECD,
2012). Other measures to make the labour market more flexible were adopted in 2016 under the “El
KhomriLabour Law”. In the same context, other proposals have been made, such as the introduction
of taxation on redundancy named as a “bonus-malus” system, currently in force in the United States
and built around the principle that firms must contribute to the unemployment insurance according
to their history of layofts (Amine et al., 2007; Blanchard & Tirole, 2003).

In the literature, several studies examined the effects and the analysis models of EPL (see OECD,
1993; International Labour Organization, 2013). However, only a few of them seem to emphasize the
need for improvements in these models to reflect precisely the context of each country. The model that
has retained our attention is the OECD model, built since 1993.This model covers the G20 countries and
has 21 weighted analysis criteria to allow international comparisons in terms of employment protection
legislation. OECD model has received much attention from international researchers, labour lawyers
and policy makers who have been trying to better understand the level of EPL strictness in different
countries and its impact on the labour market. However, despite the abundance of information it pro-
vides, we believe that this model needs improvement in order to provide a full and accurate portrait of
employment protection legislation for each country. Therefore, based on the Canadian experience, this
article suggests adding two essential sub-components to the OECD model so as to expand its scope:
the voluntary departure plan and the work- sharing. We also suggest reviewing the weighting of the
components in order to properly reflect the dynamics of labour market. Our results indicate that the
consideration of new sub-components and the review of the weighting door slightly upward Canadian
synthetic indicator. This observation thus leads us to believe that the mere evaluation of the constraints
imposed on the employer in terms of redundancies and the use of temporary contracts, may underes-
timate the degree of strictness of EPL in Canada, when we do not take into account other employment
adjustment mechanisms such as voluntary departure plan and work-sharing.

We believe that the addition of these elements will bring more details and nuances in terms of global
comparisons between Canada and the United States, that are often perceived as being similar despite
the differences in the configuration of their social and legal protection systems. Besides, Block (2007)
highlights the differences between the rigour of Canadian and US labour standards by creating indica-
tors, including standards that could force employers in their adjustment to the workforce. Moreover,
since OECD model is an international framework whose main purpose is to help and guide policy
makers and labour lawyers from various governments to introduce new reforms or apply changes to
public policies and laws in the field of labour, we believe that the adjustments proposed in this article
will help this model to reflect more adequately the reality of the EPL strictness in countries.

Although we have chosen Canada as a study case, voluntary departure plans can be found in different
countries (e.g. France and the United States). We can also find work-sharing in France, Italy, Germany,
Belgium, Portugal and Australia. Therefore, Canada is an interesting case since our proposals can lead to
revising the EPL indicators of several countries that have those two workforce adjustment mechanisms.

In fact, voluntary departure is often seen as an alternative or complementary mechanism to economic
redundancies. The voluntary departure is usually a cheaper and less restrictive option for employers
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than proceeding directly to layoffs despite sometimes severance pay can be high. Indeed, the risk of
litigation in the courts decreases when the employer initiates such a measure and, generally, it imposes
less of legal obligations. However, the legal obligations associated to voluntary departure may be differ-
ent depending on the country (Bourguignon & Garaudel, 2015; Niel & Hautefort, 2015). In addition,
since this practice seems to become more and more common, the integration of this component in the
OECD model becomes essential.

As for work-sharing, it is a practice that is generally implemented with the aim to avoid layoffs or
redundancies when a firm is facing economic downturns. Essentially, the employer asks several of its
employees to temporarily reduce their working hours for a given period or, in some cases, rather than
just dismiss the employees, the employer may temporarily suspend its activities. This mechanism is also
called “partial/technical unemployment” or “partial activity” (Bisignano, 2014; Werner & Marx, 2009).

In brief, we support that these two mechanisms should be included in the OECD model since they
allow employers to adjust their workforce in the same manner as firing and hiring. Furthermore, they
protect workers from job losses or at least mitigate its probability to occur. As we will see, these mecha-
nisms have a different level of strictness (constraints), depending on the country.

This article is organized as follows. The second section will present the literature review related to the
EPL. Afterwards, the methodology will be the subject of the third section by addressing the limitations
of existing work and presenting our proposals for the introduction of specific variables. The results
of our analysis and concluding remarks will be discussed respectively in the fourth and fifth sections.

LITERATURE REVIEW
Different analysis models of Employment Legislation since 1990s

In the early 1990s, scientific community realized that there was a clear variation among countries
regarding their employment protection legislation. Indeed, the literature found that Anglo-Saxon
countries seemed to have a much less rigid regulation than that observed in Europe as a whole and
these differences could have a different impact on the labour market: presence or absence of market
rigidification through a high unemployment rate and stagnation in job creation, also known as insti-
tutional sclerosis (Deslauriers, Dostie & Gagné, 2009; OECD, 1999). Thus, countries with a strict EPL
seemed to have a labour market suffering from institutional sclerosis whereas those with very low EPL
did not appear to exhibit symptoms related to this phenomenon. The need to measure these laws in
order to make international comparisons was thus born, as was the development of several research
studies to clarify the effects of this legislation on labour market dynamics.

Before presenting the OECD model, which is at the heart of this article, it is important to briefly
mention that two other international organizations had developed their own employment protection
legislation model.

First, the ILO had focused its analysis of the EPL in seven specific categories of provisions in 90
countries: type of employment contract, substantive requirements for dismissals, procedural require-
ments for individual dismissals, procedural requirements for collective dismissals for economic reasons,
severance pay and redundancy payment and avenues for redress which are presented in table 1.

However, it should be noted that only workers regulated by federal legislation were considered in
the analysis conducted in 2012 for Canada by the ILO. This analysis excludes all workers covered by
provincial labour laws (about 90% of Canadians workers) (ILO, 2013). Thus, while the ILO database
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is rich in information for the lawyers and policy makers, it should be borne in mind that for Canada,

this database does not fully reflect the full reality of employment protection legislation.

Category Provision
Type of
employment Maximum probationary period ¢ Use of fixed-term contract
contract
Su.bstantlve Obligation to provide reasons to the + Prohibited grounds
requirements for employee « Work . ial protecti
dismissals Valid grounds orkers enjoying special protection
Procedural Notification to the worker to be dismissed  « Notification to workers’ representatives
requirements for Notice period ¢ Approval by public administration or
individual Pay in lieu of notice judicial bodies
dismissals Notification to the public administration ¢ Approval by workers’ representatives
Definition of collective dismissal A b Kers tati
- roval by workers’ representatives
p ro.ceduml Prior consultations with trade unions p p . Y .p o
requirements . . ] o ) o+ Priority rules for collective dismissals
. Notification to the public administration , o )
for collective o , . + Employer’s obligation to consider alter-
dismissals for ~ * Notification to workers’ representatives natives to dismissal

Approval by public administration or
judicial bodies

economic reasons ¢ Priority rules for reemployment

Severance pay
and redundancy + Severance pay ¢ Redundancy payment
payment
¢ Compensation for unfair dismissal - free
determination by court ¢ Preliminary mandatory conciliation
Avenues for . e .
redress + Compensation for unfair dismissal —le- ¢ Competent court(s) or tribunal(s)

*

gal limits Existing arbitration

+ Reinstatement

Table 1. Employment protection legislation (EPL)

Source: Data from International Labour Organization, 2013

Second, the World Bank Group (Doing Business) also addressed the issue of strict regulation of the
labour market by developing its own model of analysis. Thus, Doing Business evaluates the flexibility of
a country’s regulation around three areas: the difficulty of recruiting, the rigidity of working hours and
the difficulty of dismissing. It also assesses the cost of redundancy and, in 2015, new variables related
to the social protection system and the existence of labor dispute tribunals was added.

However, the analysis of Doing Business is based on certain assumptions that cannot fully represent
the reality of all the regulations of a country affecting employment protection. Indeed, in the analysis
model, it is postulated that the worker is a full-time cashier in a supermarket and is not a member
of a union unless it is an obligation. In addition, it is assumed that the company under study runs a
supermarket or food store in the largest business metropolis of the economy and holds 60 employees
(World Bank Group, 2016). As a result, these limitations on the analytical framework greatly limit its
ability to generalize its results to a national economy, especially to certain countries, such as Canada,
where the majority of the labour law is under the jurisdiction of the provinces and territories. That
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said, the Doing Business model becomes particularly useful and relevant when we want to look at the

issue of employment legislation in the food sector specifically, but more difficult when we want to get

a portrait of a national situation as a whole.

Flexibility

Difficulty of hiring

Rigidity of hours

Difficulty of redundancy

Fixed-term contracts prohibited
for permanent tasks

50 hours workweek allowed
Maximum working days per week

*

Maximum length of probation-
ary period

¢ Maximum length of fixed-term Premium for night work ¢ Dismissal due to redundancy al-
contracts . lowed by law
Premium for work on weekly rest
¢ Minimum wage for a full-time day ¢ Third-party notification if 1 work-
worker . . . er is dismissed
) o Major restrictions on night work ) )
+ Ratio of minimum wage to value ¢ Third-party approval if 1 worker

added per worker

Major restrictions on weekly holi-

is dismissed

day work
¢ Third-party notification if 9 work-

+ Paid annual leave L
ers are dismissed

¢ Third-party approval if 9 work-
ers are dismissed

+ Retraining or reassignment
¢ Priority rules for redundancies
¢ Priority rules for reemployment.

Redundancy cost

+ Notice period for redundancy dismissal
+ Severance pay for redundancy dismissal

New variables

¢ Unemployment protection scheme
¢ Health insurance for permanent employees
¢ Courts or court sections specializing in labour disputes

Table 2. Labour Market Regulation — Doing Business
Source: Data from World Bank Group, 2015 (p.232)

Finally, the OECD, on its side, has built an analytical framework for measuring the degree of EPL
strictness through an analysis of the rules governing the dismissal and recruitment of temporary
employees. It has developed its model with a particular focus on the cost of adjusting the workforce
to employers that can sometimes be excessive (OECD, 2013). Moreover, OECD warns the researcher
who wants to use its model for other purposes that the model aims to study, stressing that “by contrast,
the effectiveness of legislation in protecting workers might not be well captured by these indicators.
Therefore, care must be exerted when not using these indicators as measures of legislation-induced
costs for employers making staffing changes.” (p.74: OCDE, 2013).

Certainly, this model has its limits. The weighting of the criteria in the OECD grid in the EPL syn-
thetic indicators seems to be established on a universal basis and, therefore, seems not to be modulated
according to the composition of the labour market in each country. Indeed, the weight of the compo-
nent of regular contracts is the same as temporary contracts (5/12) and collective dismissals represent
2/12 of the EPL indicator of all countries. These non-indexed weights on the labour market reality




EJAE 2018 <~ 15 (1) < 1-19
AMINE, S.,, MONTREUIL, V. <- THE INDICATOR OF EMPLOYMENT PROTECTION LEGISLATION FOR CANADA

can lead to a biased assessment of the strictness of EPL in any country analysed (Kirat, 2006; Martin
et al., 2013; Niel, 2009; Niel & Hautefort, 2015). Furthermore, OECD mentions that “a re-assessment
of the scoring grid for each component, as well as of the weights used to aggregate them, is probably
warranted, but it is left for future work” (p. 108). Moreover, Martin, Du Marais and Dehaze (2013) note
that the current synthetic EPL indicators do not include new employment adjustment modes such as
voluntary departure plan. Along with these authors we also believe, based on Canadian experience, that
it is necessary to incorporatethe voluntary departure plan and work-sharing into the evaluation of EPL
in order to provide a more inclusive and complete portrait of the employment protection legislation.

It should be noted, however, that over time, the OECD has made adjustments to its model follow-
ing proposals made within the scientific community. Specifically, it included the content of collective
agreements and jurisprudence in the evaluation of the indicator (OECD, 2013; Venn, 2009). Moreover,
in its detailed analysis, for example for Canada, disparities in employment protection legislation within
provinces are now taken into account (OECD, 2014).

Therefore, the purpose of this paper is to address some of these limitations, especially those relating
to the distribution of weights within the model and the integration of some mechanisms that allow
employers to adjust their labour force when they faced a decline in productivity, an economic shock,
etc. Consequently, the originality of this article lies in the fact that it does not merely provide a criticism
of the OECD model but, through the analysis of the case of Canada, suggests adjustments in order to
provide a more precise and representative portrait of the legislative and administrative realities of the
countries. Whereas the OECD provides a quantitative evaluation of EPL, it is important to note that
some authors (Deslauriers et al., 2009) have stressed the limits of quantifying employment protection
legislation for international comparisons. These authors argue, in particular, that it is difficult to com-
pare EPL indicators across countries, as this would hardly reflect the social context, culture and legal
procedures unique to each country. These procedures may, in fact, be more or less long and tedious
depending on the country in which we find ourselves. However, Adams et al. (2017) point out:

“A somewhat different argument about the limits of quantitative approaches to legal research turns
on the view that mathematical models assume a rigidly deterministic relationship between variables
which is at odds with the open, dynamic nature of social systems in general, and a fortiori with the open-
textured and indeterminate nature of legal rules, not least those of labour law. This is a more weighty
objection to quantitative legal research, but we think that would be going much too far to take it to the
point of rejecting all uses of statistical and mathematical approaches to empirical legal analysis. The is-
sue, rather, is to understand what quantitative methods can achieve, and not to push them beyond their
inherent limits” (p.63).

While some papers criticize such a model for focusing primarily on the dismissal (individual and
collective) and for using temporary contracts, thus restricting the scope of its definition of employ-
ment protection (Deslauriers et al., 2009), the OECD model remains highly developed and covers all
G20 countries.

Indeed, the OECD studies three types of dispositions. First, there are the rules governing the protec-
tion of regular workers in cases of individual dismissal. This component is divided into sub-components
as shown in table 1: procedural inconveniences, notice and severance pay for no-fault individual
dismissal, difficulty of dismissal. Thus, in order to assess the strictness of this EPL component, OECD
examines the clauses relating to notification procedures, the delay to start a notice, the definition of
unfair dismissal, etc. The second EPL component is the regulation of temporary contracts which is
divided into two sub-components as also shown in table 1: fixed-term contracts and temporary work
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agency employment (interim). For this component, the OECD assesses, for example, the maximum
number of successive contracts that an organization can undertake, the maximum cumulated dura-
tion of temporary work, etc. Finally, the third component represents the obligations associated with
collective dismissal. In assessing this component, OECD relies on the definition of collective dismissal,
additional notification obligations, other special costs to employers, etc. (OECD, 2014). In addition,
each of the 21 criteria used to analyze the rigour of EPL is weighted to try to reflect as closely as possible
the weight of each component in regulating the behavior of actors in society (see table 3).

Synthetic Indicator Weighting
. . Notification procedures 1/2
Procedural inconveniences .
Delay to start a notice 1/2
Notice period after 9 months 1/7
Notice period after 4 years 1/7
Not.lce ,al_ld Severance pay  Npotice period after 20 years 1/7
for individual dismissal
Regular  Without fault Severance pay after 9 months 4/21
8 Severance pay after 4 years 4/21
contract
Severance pay after 20 years 4/21
Definition of unfair dismissal 1/5
Duration of the trial period 1/5
Difficulty of dismissal Compensation 1/5
Reinstatement 1/5
Maximum time for claim 1/5
Valid cases for use of FTCs 1/2
Fixed-term contracts (FTC) Maximum number of successive FTCs 1/4
Maximum cumulated duration of successive FTCs 1/4
Temporary Types of work for which is legal 1/3
contract . Restrictions on number of renewals 1/6
Temporary work agency Maximum cumulated duration 1/6
employment
Information requirements and authorization 1/6
Fair treatment 1/6
Definition of collective dismissal 1/4
Collective Additional notification obligations 1/4
dismissals Additional deadlines 1/4
Other specific costs for employers 1/4

Table 3. OECD model of EPL
Source: OECD (2014)

In summary, we have decided to present more fully the models that have been developed by interna-
tional organizations, which are consulted by many international policy makers, scientists and lawyers
in the field of labour. However, it cannot be overlooked that other researchers have also developed
models measuring employment protection, as did Deakin et al. (2009) of the Center for Business Re-
search (CBR), which built their own model of analysis of employment protection legislation through
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the evaluation of 10-12 variables on a sample of 25 countries between 1995 and 2005. Block et al. (2003)
also constructed an indicator based on 10 variables: minimum wage, overtime, paid time-off, unem-
ployment insurance, workers” compensation, collective bargaining, discrimination in employment,
unjust dismissal, occupational health and safety, and notices for large-scale layoffs or plant closures in
order to assess the strictness of labour standards in the United States and the European Union (EU).

Some theoretical analysis

Researchers have attempted to measure the impact of EPL on various economic indicators such
as unemployment, employment rate, labour mobility, productivity, innovation to assess the level of
accountability of this institution (employment protection legislation) in the efficiency of the labour
market. Among them, Boeri and Garibaldi (2007) demonstrated, by using a dynamic model of labour
demand, that the transition from a system where the EPL is rigid to “two-tier” regime increased em-
ployment growth. These “two-tier” reforms, also referred to as “at the margin”, were characterized by
liberalization of temporary contracts (specific contracts) while maintaining unchanged protection on
permanent contracts (open-end contracts). Kugler and St. Paul (2004) also provide theoretical results
related to the impact of strict EPL on the selection of employees when hiring. The authors point out
that the higher the redundancy costs are, the more firms tend to discriminate in hiring unemployed
jobseekers.

Other researchers (Postel-Vinay & Saint-Martin, 2004) also found that the EPL can create a feel-
ing of insecurity among all employees. Indeed, when EPL is strict, it limits the reallocation of labour
(market rigidity), which implies that employees cannot expect to easily find a new job when they are
dismissed, and thus maintain the unemployed status for a long period of time (Blanchard & Wolfers,
2000; L'Haridon & Malherbet, 2003). However, Belot et al. (2007) indicate that when severance pay
is high, workers tend to invest more efforts in their work since they hold a job security (Suedekum &
Ruehmann, 2003).

Finally, some research has also been conducted on the effects of EPL on productivity levels. In this
sense, Poschke (2009) finds that the firing costs not only create poor reallocation of labour, but also
discourage the exit of less productive firms. Specifically, the author argues that when firms leaving the
market are under the rules governing the costs of layofts, these costs are perceived as an exit tax.

Empirical results validate the theoretical analysis

In the literature, we find that the results of the empirical studies point in the same direction in
general as the results of the theoretical studies cited above. Among others, Lazear (1990) argues, using
data from 22 developed countries between 1956 and 1984, that greater rigour on redundancy com-
pensation has the effect of reducing the employment-population ratio. Specifically, the passage of any
requirement for severance pay to the obligation of compensation, representing three months’ salary for
an employee with seniority of 10 years, would reduce the employment-population ratio of about 1%.
More recently, Di Tella and McCulloch (2005) have shown that if France would have a similar level of
market flexibility to the United States, the employment rate would increase by 1.5% in the short term
and 3.6% in the long term.
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With respect to the mobility of the workforce, Millan et al. (2013), based on data ranging from
1994 to 2001 from the European Community Household Panel, have shown that EPL has a negative
impact on the probability that an individual goes from self-employed to employer (with employees
under his responsibility) because of the high costs of hiring in the context of strict EPL. Specifically,
they have found that a decrease of 0.43 in the EPL indicator increases the probability of hiring new
employees by 2.9% (Boeri & Jimeno, 2005). Haltiwanger et al. (2014) have also reach the result that a
strict regulation of layoffs and hiring would reduce the efficiency of job reallocation, and particularly
in industries where job turnover is high.

In terms of productivity, Van Schaik and Van Klunbert (2013) point out, by using data between
1960 and 2005 from 21 OECD countries, that a highly protective EPL now may not be as relevant and
adapted to the market as it once was, since it impedes the productivity largely driven by innovation. The
study of Auer et al. (2005) provides a different light on the link between EPL and productivity based
on the age of the workers. The authors show a clear positive and significant correlation between EPL
strictness and the proportion of workers with seniority of 10 years (Muller & Berger, 2013).

METHODOLOGY

As explained in the previous section, the OECD analysis model focuses primarily on layofts and
the use of temporary contracts (see table 3). However, although the guidance associated with layoffs
and temporary contracts may be particularly restrictive in some countries, we believe it is important to
include other mechanisms related to employment adjustments whose contours are also provided by the
regulatory and administrative framework. Consequently, we believe that the evaluation of the strictness
of voluntary departure plan and work-sharing (other employment adjustment modes) will lead to a
model which is more comprehensive and representative of the constraints imposed on employers in
terms of the obligations under the employment protection. We followed the same methodology used
by the OECD in the construction of measurement scales and the choice of subcomponents in order to
maintain continuity in the model (OECD, 2014). The measurement scales that will be presented will
retain their amplitudes from zero to six and the assertions of each of the scales are graduated according
to the level of constraint and costs imposed on the employer for each condition association with job
protection, which respect the analytical framework adopted by the OECD.

Introduction of a new component

We have identified four dimensions that constitute the “voluntary departure”: the types of eligible
contracts, compensation, notification requirements, and employment support obligation. It is important
to mention that the choice of these four variables is not random and was done according to the following
three criteria: the variables had to be obligations regulated by the legal or administrative framework,
they should also have the capacity to impose costs on the employer and, finally, they had to allow a
comparative analysis among the countries under study in order to avoid assessment of discriminatory
data. For each dimension, we established a grid that shows the various scenarios. Table 4 summarizes
all the cases expected for the “voluntary departure”.
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Dimension Grid Score
Types of eligible The voluntary departure may apply to all types of contracts 0
contracts The voluntary departure may apply only to regular contracts and temporary contracts. 1
(Scale 0-2x3)  The voluntary departure is only for regular contracts. 2
No obligation to pay compensation. 0
Compensation  The compensation must meet a minimum. 1

(Scale 0-2x3)  The compensation may not be less than the legal allowance provided for economic 2
redundancy.

When oral notification is sufficient to inform the employee of the voluntary departure

opportunities.
Notification ~ When the employer must inform the employee in writing of the voluntary departure I
requirements  opportunities.

(Scale 0-3x2) When a third party must be informed. 2
When the employer cannot proceed with the implementation of the voluntary departure 3
plan without the consent of a third party.

When there is no obligation for the employer to offer employment support for em-
Employment  ployees leaving voluntarily. 0
S“PP Of’t When outplacement assistance and/or rehiring priority must be offered to employees |
Obligation leaving voluntarily
(Scale 0-2x3) When the voluntary departure must follow, in certain circumstances, a job preservation 5

plan

Table 4. The dimensions of the subcomponent “Voluntary Departure”

Regarding the first dimension “types of eligible contracts”, we gave a score of “0” to the statement
“the voluntary departure may apply to all types of contracts” because, in these circumstances, the em-
ployer has the flexibility and freedom to identify eligible employees for voluntary dismissal plan without
any regulation constraints. In contrast, we have allocated the score “2” to the statement “the voluntary
departure is only for regular contracts”. Finally, to be consistent with the OECD’s methodology and
to assess these dimensions on a scale from 0 to 6, we assigned a scale of 0-2 multiplied by 3 or, in some
cases, a scale of 0-3 multiplied by 2. As you will see, we have applied the same methodology with the
dimensions for work-sharing.

As to compensation, the Canadian legislation imposes no obligation on the employer to pay com-
pensation to workers who voluntarily leave (Government of Canada, 2016). Our analysis has led us to
include three levels in the dimension of compensation. Thus, we assigned the lowest score, “0”, to the
statement “no obligation to pay compensation”. In addition, when the compensation established by
the legislation, for an employee leaving voluntarily, cannot be less than the legal allowance provided
for redundancy, the statement gets the score “2”.

In general, the voluntary departure also requires notification obligations. Indeed, the employer has
to inform employees of the opportunities to voluntarily leave through amicable separation. However,
the legislative framework of this notification may vary with the country. In Canada, employers must
not only inform the employee in writing of the possibility of a voluntary departure through, for exam-
ple, a letter, a notice or a memo, but they must also inform a third party, such as labour authority, in
order to ensure that the employee can receive employment-insurance benefits (Government of Canada,
2016; Niel, 2013).
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Finally, with respect to the fourth dimension (obligations relating to employment support) in Canada,
the employer is not required by law or administrative authorities to offer employment support to an
employee who has voluntarily left through a voluntary plan (Government of Canada, 2016). However,
in other cases, it can be required from the employer to offer outplacement assistance and/or rehiring
priority to the employee who has voluntarily left.

We have also identified five dimensions constituting this subcomponent: the maximum initial
period for work-sharing granted by public authorities, obligations recovery, training obligations, the
obligation of fair treatment in the reduced hours and finally, compensation. As for the “voluntary
departure”, we selected variables based on the same criteria. Table 5 summarizes all the cases expected
for the “work-sharing”.

Dimension Grid Score
Maximum Maximum initial period of over 12 months 0
initial period Maximum initial period of six to 12 months 1
(Scale 0-2x 3) Maximum initial period of six months or less 2
Obligations Non-mandatoryrecovery plan 0
recovery Mandatory recovery plan in certain circumstances
(Scale 0-2 x3) Mandatoryrecovery plan 2
Training No training required 0
obligations Training obligations in certain circumstances
(Scale 0-2 x 3) Training obligations 2
Fair treatment No obligation for the equitable sharing of work 2
(Scale 0-6) Obligation of fair work-sharing
Compensation The nonworking hours are supported by a public program
(Scale 0-6) The nonworking hours are paid by the employer and the government 4

Table 5. The dimensions of the subcomponent “Work-Sharing”

First, the maximum initial period is the maximum time initially granted to the firm to recover. This
varies somewhat depending on the country. In Canada, that period is capped at 26 weeks. In most cases,
this period may be extended following a request for an extension made by the employer to the public
authorities (Government of Canada, 2016).

As for the obligations of recovery, we assigned the lowest score to the statement “not mandatory
recovery plan” since in this case, the employer has no obligation to prepare a recovery plan for the firm
and present it to the administrative authority.

Regarding training obligations, Portugal requires from the employer to provide mandatory train-
ing for workers in short-time working (Hijzen & Venn, 2011), whereas, in other countries, such as
France, training is mandatory only in special circumstances. In Canada, there is no obligation for the
employer to offer training which is rather optional, and therefore left to the discretion of the employer
(Government of Canada, 2016).

The fourth dimension is “fair treatment”. Indeed, in Canada, the employer must ensure not only
reduced work hours fairly, but also make sure to spread the available work hours equitably, regardless
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of seniority clauses in collective agreements. In addition, if during the period of the work-sharing agree-
ment the level of labour increases, overtime should be divided equally between employees (Government
of Canada, 2016). However, we do not always find that fair treatment in all countries. For example, in
France and Belgium, the administrative or regulatory authority does not state explicitly that requirement.

In Canada, nonworking hours are paid through the employment-insurance plan and the employer
is not constrained to pay compensation. However, the employer is subjected to a rigorous audit of its
recovery efforts and should, in particular, demonstrate that he operates its business for at least two years
(Government of Canada, 2016). In other cases, as in France, the employer is responsible for paying
compensation for work-sharing workers and the state offers a partial refund.

As discussed above, we believe that assign weighting 5/12 to “regular contracts” and “temporary
contract” and 2/12 to “collective dismissals” for all countries without modulation, as does the OECD,
does not provide indicators that do not exactly represent the reality and dynamics of the labour market.

Regular and Temporary Contracts

First, following our analysis of trends in temporary and permanent employment in Canada (Statistics
Canada, 2016b), we find that, from 2005 to 2015, the share of permanent and temporary employment
represents 86.65% and 13.35% respectively of the total employment. Although the evolution of temporary
and permanent employment is cyclical, the wide gap observed in their share in the Canadian labour
market leads us to reasonably believe that attributing the same weighting to the components’ “regular
contracts” and “temporary contracts” could result in a biased assessment of the EPL indicator. Asa
result, we propose to give the weighting of 3/12 to “temporary contract” and of 6/12 to “regular con-
tracts” which would make the synthetic indicator more suited to the composition of the labour market.

Collective dismissals

To assess the extent of redundancies, we relied on the Canadian study produced by Statistics Canada
(Morissette et al., 2007) using data from the Longitudinal Worker File. Data from this study allowed
us to measure the proportion of workers aftfected by economic collective redundancy (0.25% in 2002)
during an economically stable period (Statistics Canada, 2004; 2011).

Note that collective dismissals represent a small share of permanent layofts in Canada (8.77% in
2002) (layoffs occur for any reason, including temporary employment cessation), hence the need to

> <«

give it a much lower weighting to that attributed to the components’ “regular contracts” and “tempo-

»
rary contracts.

Work-sharing and Voluntary departure

To properly integrate this new component (which includes work-sharing and voluntary departure)
of the analysis model, we will assign a weighting of its weight on the labour market.

Using the Statistics Canada database (2016a), we have calculated the rate of work-sharing benefits
as presented in Figure 1. The latter allows us to see that the evolution of benefits is counter-cyclical;
an increase in a recession and a decline in a growth period. Indeed, the lowest benefit rate was recorded
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in 2006 (0.13%) and the highest was in 2009 (3.47%) at the heart of the latest economic crisis. However,
between 2002 and 2015, the average benefit rate for work-sharing amounted to 0.32%. Therefore, this
finding suggests that this mechanism, in general, is not particularly used when we compare the data
with those concerning individual dismissals.

As for the “voluntary departure”, it was particularly difficult to obtain data. However, we assume that
it would follow a similar pattern to “work-sharing” since it is generally used to reduce the number of
layoffs. We then assign a weight (1.5/12) to the components “collective dismissals” and “work-sharing
and voluntary departure” (Venn, 2009).
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Figure 1: Benefit rate (%) for work-sharing in Canada from 2002 to 2015

Source:Statistics Canada data. Table 282-0002 - Labour Force Survey (LFS) estimates by sex and detailed age group, annual (persons unless
otherwise noted), CANSIM (database). (Accessed at: June 30, 2016)

RESULTS AND DISCUSSION

We will now measure the strictness of “voluntary departure” and “work-sharing” for Canada. To
do this, first, we begin by assessing their dimensions.

Regarding the “voluntary departure” and when we analyze the law and administrative obligations
under the legislation, it is not indicated that this mechanism is only open to employees of a specific
category (Government of Canada, 2016). So that is why we assign the score “0” for this dimension. With
respect to the “compensation” dimension, in Canada, the legislative and administrative authorities do
not mention obligations for the employer to pay compensation as a result of a voluntary departure
agreement. Therefore, we place the score “0” to this dimension also. When we examine the dimension
“notification obligations”, the given rating is different from the first two dimensions. Indeed, in Canada,
the employer must not only inform in writing the employees of voluntary departure opportunities but
also notify a third party, so that employees who left voluntarily can benefit from employment-insurance
benefits (Government of Canada, 2016). It is for these reasons that we allocate the score “2” to this
dimension. As for the employment support obligation, the employer is not required by law or admin-
istrative authorities to provide assistance to employment to employees who use “voluntary departure”
(Government of Canada, 2016). It is especially through the employment-insurance program that the
worker may receive this type of aid. We attribute the score “0” for this dimension.

13
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Furthermore, we rebuilt the OECD formula which allows calculating the synthetic indicator of each
country (OECD, 2014). We will then use the following expression:

i =((cl*el)* pl)+((c2*e2)* p2)+((c3*e3)* p3)+((c4*e4)* p4)

i: Indicator obtained for the sub-component

c,: Score obtained for the first dimension

c,: Score obtained for the second dimension

c,: Score obtained for the third dimension

c,: Score obtained for the fourth dimension

e : Graduation of the measurement scale for the first dimension

,: Graduation of the measurement scale for the second dimension
.- Graduation of the measurement scale for the third dimension
e,: Graduation of the measurement scale for the fourth dimension
p,: Weighting for the first dimension

p,: Weighting for the second dimension

p,: Weighting for the third dimension

p,: Weighting for the fourth dimension

Applying this formula to the “voluntary departure”, we get the indicator i , :
Do =((0%3)% Ya)+((0#3)% va)+((2%2)* ¥4)+((0%3)*Y4)=1

Canada secured the result of 1 on a scale of 6 for its rigour on “voluntary departure”. This result is
also registered in the objective pursued by the legislature to give more flexibility to the employer when
faced with restructuring (Government of Canada, 2015).

Regarding “work-sharing”, when we look at the study of the maximum initial period, we note that
in Canada, this term is limited to 26 weeks, which represents a little more than six months (Govern-
ment of Canada, 2016). This brings us to assign the score “1” on the measurement scale constructed
for this dimension. As for the obligations of recovery, the plan must be submitted to the competent
administrative authorities to register the work-sharing program (Government of Canada, 2016). This
strict framework may be explained by the fact that the employment-insurance program completely
covers the allowances for short-time working. This requirement of the recovery plan, therefore, en-
sures that the firm will implement concrete actions within a reasonable time to remedy the situation.
Our analysis thus leads us to give score “2” to this dimension. With respect to training obligations, it
is not mandatory for the employer to provide this type of assistance for employees on work-sharing.
This is quite optional and the decision rests in the hands of the employer and the worker (Government
of Canada, 2016). That is why we allocate the score “0” for this dimension. Regarding the “fair treat-
ment” dimension, the employer must actually ensure equitable sharing of work hours among workers
(Government of Canada, 2016), hence the allocation of the score “4”. Finally, for the last dimension
“compensation”, we find through our analysis that the nonworking hours are supported by a state
program (employment insurance) and the employer is not required to pay compensation to workers
affected by partial unemployment, which brings us to give score “2” for that dimension.
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We can now calculate the indicator, iws, for “work-sharing” according to the OECD formula:
i,=(1%3)%1/5+(2%3)*1/5+(0%3)*1/5+(4*1/5)+(2%1/5)=3

We can also calculate the synthetic indicator, i, revised for Canada, following indicators obtained
for “voluntary departure” and “work-sharing” and using the new weights given to “regular contracts”,
“temporary contract” and to “collective dismissals”. Using the same formula, we obtain:

i =(6/12%0.92)+(3/12%0.21)+(1.5/12%2.97)+(1.5/12%2) =1.13

Table 6 presents a detailed compilation of the OECD model taking into account our adjustments.
Note that the OECD base model (without adjustments) reaches a synthetic indicator of 0.97.

oo
Level 4 Level 3 Level 2 Level 1 g
S
Scale (0 to 6) §
. Notification procedures 172
Constraints procedures . . .
Delay opening of the notice period 172
Notice period after 9 months 1/7
. d Period of notice after 4 years 1/7
Notice and severance pay  pejoq of notice after 20 years 1/7
for individual dismissal
Regular without fault Severance pay after 9 months 4/21
contracts Severance pay after 4 years 4/21
(6/12) Severance pay after 20 years 4/21
Definition of unfair dismissal 1/5
Duration of the trial period 1/5
Difficulty of dismissal Compensation 1/5
Reinstatement 1/5
Maximum time for claim 1/5
. Should the use of FTC is justified 172
g Fixed-term contracts . ;
S (FTC) Maximum number of successive FTC 1/4
% Maximum cumulated duration of successive FTC 1/4
2 Temporar
= cor?tracty Types of jobs for which is legal 1/3
'% 4 (3/12) T K Restrictions on the number of renewals 1/6
= €Mporary work agency  yrivimum cumulated duration 1/6
= employment . ‘ o
= Information requirements and authorization 1/6
Fair treatment 1/6
. Definition of collective dismissal 1/4
Collective Additional notification obligations 1/4
dismissals o -
(1.5/12) Additional deadlines 1/4
Other specific costs for employers 1/4
Voluntary Types of eligible contracts 1/4
departure Compensation 1/4
(1/2) Notification requirements 1/4
Other i, =1 Employment Support Obligation 1/4
employment pdv proy pp &
adjustment Maximum initial period 1/5
(T(S);ifzs) Work-sharing Obligations recovery 1/5
’ (1/2) Training obligations 1/5
i =3 Fair treatment 1/5
Compensation 1/5

Table 6.Revised OECD Synthetic indicator of EPL in Canada
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It is, therefore, clear from these results that the integration of other employment adjustment modes
and the revision of weights are rising the Canadian synthetic indicator. Indeed, our synthetic indicator
amounted to 1.13 while that of the OECD is 0.97. The particularly high indicator for “work-sharing” can
be explained by the fact that the government plays an important role in the support offered to employees
in partial unemployment. Indeed, firms have no obligation for compensation and training with regard
to work-sharing workers since the employment-insurance program fully covers the severance pay and
guarantees help in the search for jobs to recipients of employment-insurance benefits. Therefore, as
the employer has little responsibility in these matters, the legislature imposes in return strict monitor-
ing in regard to the recovery of the firm and fair treatment of employees affected by this mechanism.
In addition, although having scored below the “work-sharing”, the “voluntary departure” also has a
slightly higher synthetic indicator (1.00) than “regular contracts” (0.92) and “temporary contracts”
(0.21). This can be explained primarily by the “notification obligations” dimension which has received
a score of 2. In short, the consideration of new items and the review of the weights with slightly rising
the Canadian synthetic indicator show that the assessment of the constraints imposed on employers
during layoffs and use of temporary contracts may understate the degree of EPL strictness for Canada.

The addition of two new items to the OECD analysis grid and the revision of weights, increasing
the Canadian synthetic indicator, may also slightly change the overall ranking of countries made by the
OECD. Our findings could also have implications in terms of public policy. Indeed, poor assessment
of the EPL strictness skews the meaning and direction of reforms to stimulate job creation.

Furthermore, and although our indicator is revised upward, it remains important to consider other
alternatives to better protect workers against the economic uncertainty. In this perspective, lifelong
training is an option that should be seriously considered in the formulation of Canadian public policy
so that workers can find a job efficiently following a layoft and have a human capital which is not only
associated with the firm but a capital that is transportable and maintaining their employability. France
has also begun the step in this direction by adopting in 2009 the individual right to training (Pereira,
2010).

CONCLUSIONS

The proliferation of EPL analysis models was caused by a significant and justified concern about
the rigidity of the labour market, particularly in a recession, and the presence of institutional sclerosis
in some countries. Thus, it is important to consider all the employment protection measures that im-
pose constraints on employers in adjusting their workforce. We have shown that the inclusion of two
mechanisms (voluntary departure and work-sharing) in evaluating the EPL strictness has increased
the composite indicator for Canada.

Certainly, our approach is not perfect. Besides, our measurement scales associated with the “volun-
tary departure” and “work-sharing” deserve to be deepened in their international coverage. In other
words, when we made them, we focused on a few countries, but to make the scales even more reliable
and valid, we should analysetheir terms in all OECD countries. In addition, in our analysis, we relied
on the legislative and administrative data issued by public authorities. It would then be appropriate to
broaden our thinking to incorporate jurisprudence aspects to capture all legal information related to
mechanisms that caught our attention in this article.
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PREGLED OECD INDIKATORA ZAKONA O ZASTITI ZAPOSLJAVANIJA ZA
PODRUCJE KANADE

Rezime:

Pocev od ranih devedesetih, Zakon o zastiti zaposljavanja predstavlja vaznu stavku
za politicke ¢inioce, narocito kada je re¢ o uticaju ove regulative na zaposljava-
nje i produktivnost rada. Ova tema privukla je veliku paznju medunarodnih
organizacija koje su kreirale brojne analiticke modele kako bi procenile koliko
je ovaj zakon strog u razli¢itim zemljama. Smatramo da su svi do sada razvijeni
modeli nepotpuni, uprkos ¢injenici da pruzaju mnostvo informacija. Svrha
ovog rada jeste da predlozi uvodenje novih elemenata u model analize koji
primenjuje Organizacija za ekonomsku saradnju i razvoj (OECD), a na osnovu

Kljucne reci:
Zakon o zastiti
zaposljavanja,
sinteti¢ki indikator,

Organizacija za ekonomsku
iskustva Kanade. Stoga predlazemo da se sinteticki (zbirni) pokazatelj Zakona o saradnju i razvoj (OECD)

zastiti zaposljavanja izmeni, uzimajuéi u obzir lokalne specifi¢nosti koje OECD dobrovoljni odlazak,
prethodno nije razmatrala. podela rada

)




